
Office of Chief Counsel 
Internal Revenue Service 

memorandum 
CC:SER:DEM:WAS:TL-N-1652-00 
KEChandler 

date: April 26, 2000 

to: Steven D. Hansen, Acting Case Manager, Examination Group 1106 

from: Associate District Counsel, Delaware-Maryland District, 
,rl?rhi""l-,Tn ""c'."'i"y‘-"", E.C. 

subject: ------------- --------- ---------------- - Qualified Form 870 

This is in response to your request for advice regarding 
preparation of qualified Form 870s. In large part, your request 
seeks confirmation of written and oral advice you previously 
received from Tom Jenkins, a Joint Committee reviewer in the IRS 
office in Indianapolis, Indiana (see Exhibit A). The 
examinations of the domestic and foreign entities considered in 
the qualified Form 870s issue have been completed and Examination 
is currently working to close out the examinations and forward 
the unagreed issues to Appeals for its consideration. The only 
outstanding matter delaying closing is the qualified Form 870s 
issue. 

DISCLOSURE STATEMENT 

This advice constitutes return information subject to I.R.C. 
5 6103. This advice contains confidential information subject to 
attorney-client and deliberative process privileges and if 
prepared in contemplation of litigation, subject to the attorney 
work product privilege. Accordingly, the Examination or Appeals 
recipient of this document may provide it only to those persons 
whose official tax administra~tion duties with respect to this 
case require such disclosure. 1n no event may this document be 
provided to Examination, Appeals, or other persons beyond those 
specifically indicated in this statement. This advice may not be 
disclosed to taxpayers or their representatives. 

This advice is not binding on Examination or Appeals and is 
not a final case determination. Such advice is advisory and does 
not resolve Service position on an issue or provide the basis for 
closing a case. The determination of the Service in the case is 
to be made through the exercise of the independent judgment of 
the office with jurisdiction over the case. 
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ISSUES 

1. 

2. 

3. 

4. 

Can qualified Form 870s be used in the context of related, 
but distinct, entit~ies? 

If qualified Form 870s i:a!-A be used, what is the minimum 
amount of any expedi~ted refund? 

If qualified Form 870s cal? be used, what qualifying language 
should be inser~ted in ihe Form 8.7Os? 

The Examination team has concluded the examination of the 
following related domestic entities: 

Entitv Years Examined 

------------- ---------------- ------- through ------- 

--------- ----------- ---------------- ------- through ------- 

------------- --------- ---------------- ------- and ------- 

The Examination team also has concluded the examination of 
the following related foreign entities: 

Entity Years Examined 

------------- ---------- -------- ------- ------- though ------- 

--------- ----------- 
---------- ------- -------- -------- through ------- 

------------- --------- 
---------- -------- -------- ------- 

------------- ---------------- me:-.:+ iinto ------------- ----------- ------------------- 
in --------- -- -- -- -- - -- -- -- ---- -- new c :? :po lea t i ---- - ------------- ---------- 
----------------- The at t a CR ed s ch? $a 1~ e (Exhibi~-- --- ----------  he I:?: 
------------------------ ayments of e--i 1 discret~c domestic and foreign 
e!~lt; i. t y . 

  

  

  

    

    

      

  

  
  

    

    

  
  

  

    

  
    



As the schedule reflects, z3e related examinations result in 
net agreed deficiencies for ---------------- ----------------- ----- ---- three 
foreign sales corporations --- ---- ---------- --- ---------------------- ------ 
--------- ------------------ of --------- ----------- ---------------- ----- ------------- 
--------- ---------------- result in tie: agreed overpayments of 
$-------------------- Neither the net agreed deficiencies or 
o----------------- -eflect adjustments for outstanding unagreed issues 
to be forwarded to Appeals for its consideration. Netting the 
agreed deficiencies and overpaylsnts for- ---- ------------ and foreign 
entities results in a net deficiency of -------------------- However, ---- 

------------- --------- ---------------- does nor want to agree to 
assess------- --- --------------------- --- deficiencies before overpayments 
of $-------------------  ----- ---------- b!- the Joint Committee. Even if 
all ------------- --------  are determired against the taxpayers, given 
the $-------------------  deposit, a net refund will be due ------------- 
--------- ---------------- absent consideration of any restricted 
---------- ------ ------ potential rei::nd is computed as follows: 

------------- ---------------- deposlc $-------------------  
---------- ---- -------------- on schedule ( ------------------- 
Unaqreed ------------- adjustmer.: 1 ------------------- 

Potential refund $-------------------  

The ------------- --------- ---------------- I;nagreed issues which could 
result --- -- ---- --------- --- ---- ---------------- is not reflected in 
the above computation. This o---------- --- - onsistent with the 
position, discussed below, that rhe minimum amount of the refund 
reflects this amount. If the ------------ --------- ---------------- 
unagreed issues are resolved i,-- ---- -------------- -------- ---- 
additional refund of $------------------ will be made. 

Tom Jenkins, Joint CammittEr Reviewer, advised the 
Examination team that Ian concI.!z::::g the examination of ------------- 
----------------- --------- ----------- --------------- and ------------- --------- 
----------------- ----- ------ ---------------------- ------ iqn ------- ------------------ 
---- ---- ------ ity/overpayment 5:: each di~screte enti~ty had to be 
computed to determine If the r;: :~csuit for each entity resul~ted 
in a Joifll: Committee case. Fc I I ; ~:,~ pi in g t.l~lis advice, the 
Examination teach ha:; i:onc!,!ded ::~ -i :~ ?t,v --- -- - - --- -- ----- --- - --- - -- 
-------------------- aind ------------- ---------- --------------- ------------------ result 
--- ------------- subject- --- ------ ---- --------- ---- ----------  
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In contrast to the di~screte entity approach for determining 
if the result is subject to Joint Commi~xtee review, Mr. Jenkins 
advised the Examination team that for\ pcirposes of applying t~he 
qualified Form 870 expedited refund procedures all 
deficiencies/refunds should be considered together. Mr~. J~enkins 
indicated this position had been "cleared" with Mr. Norman Brand 
of the Joint Committee who opined that qlobal consideration was 
appropriate --- ----- -------- - overing any final entity would be 
written by ------------- ---------- 

For purposes of any expedited refu---- ----- ---------- ------ 
advised the examination team that ihe ------------- --------- --------------- 
r!lir,:i~rr!urn refund must refl~ect the --------------- ------ s rt-sul~tirig in a 
potential expedited refu---- --- ---------------------- rather than the 
aoreed overpavment of $-------------------- 

At the time Mr. Jenkins provided advice to the Examination 
team, final computations had not been completed and he did not 
know a net deficiency situation exists. Consequently, he 
provided no guidance regarding the need to obtain an unqualified 
Form 870 for the net deficiency. 

DISCUSSION 

issue 1. Can Oualified Form 870s be used in the context of 
related, but distinct, entities? 

Section 6405 addressing reports of refunds and credits 
provides, in part: 

(a) By Treasury to Joint Corrmittee. - No refund or credit 
of any income...tax . . in excess of $l,OOO,OOO shall be 
made until after the expiration of 30 days from the date 
upon which a report giving the name of the person to whom 
the refund or credit is to be made, the amount of such 
refund or credit, and a summary oft the facts and the 
decision of the Secretary, is submitted to the Joint 
Committee. 

IKM [4.3.53 I.4 concerning dezermining the jurisdictional 
amccnt: for a Joint Committee case crovi~des, in part:: 

2 'The amounts pr-oposed fc!- all~~:~!ance t:o each 
si?parate taxpayer pro\!;;!5 ?-he basis Lor 
de TV F inn j n i n g wh ii I: he r the ;a s F r~eq u i re s a 
report. Overpayments pr\gosed in other 
related cases do not en;:er inro the 
computation. A deficir:::i; aye~ilst one 
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taxpayer is not offset against an overpayment 
of another taxpayer, e x'e n t h 0 2 1 I~? t he c h an q c s 
resulted from the allocation c' income or 
deductions from one taxpayer ic> another~. 

IRM L4.3.51 1.4.2 clarifies consideration of multjple years 
as follows: 

1~ Concerning the same taxpayer and the same 
examination, a deficiency for one taxable year is 
ro be oiiset~ against an overpa_imenil for anorher~ 
taxable year for the same type of tax. Howe \: e Lo , 
if a determined r;verpayme:~;t i;: zne rlix itzul~ts in 
a deficiency in any other tax for the same 
taxpayer, the deficiency shcu1.3 no: lx applied as 
an offset in determining the jurisdictional 
amount. 

A merged corporation's deficiency for a tax year before the 
merger may not offset an overpayment of its merger partner for a 
premerger tax year to determine whether a refund report must be 
made to the Joint Committee on Taxation. Rev. Rul. 81-77, 1981- 
C.B. 182. Consequently, as you h----- ---------- --------------- ---- --- t 
---------------- ----- ------- aymen--- --- ------------- ----------------- --------- 
----------- ---------------- and ------------- -------- ---------------- an-- ------ 
--------- --------- ------- corp----------- --------- ---- ------------- d for 
purposes of determining whether.there is a credit or refund that 
must be reported to the Joint Committee on Taxation. 

Zn contrast to the reporting requirements, there is no 
prohibition to considering all of the related entities in 
drafting qualifying language to be included in the Form 870s. 

Section 6402(a), Authority to Make Credits or Refunds, 
provides: 

General rule. - In the case of any overpayment, the 
secretary, within the applicable period of: limitations, 
may credit the amount of such overpayment:, irrcl~uding 
aliy int~erest allowed thereon, aqsinst any liab:il~ity in 
respect of an internal revenue tax :>I~! the part of the 
person who made ti-ie overpayment ancl ;ilall, subject to 
sijbsections (c), (d), and (e) refur.5 any balance to 
.SiiZh person 

S5e ;:~so, Treas. Reg. 9301.6402-1. 

    
    



31 U.S.C. sec. 3727. However, the Anti-Assignment Act does not 
apply to a transfer resulting from a statiltory merger or 
consolidation of two corporations. Set Rev. Kul. 56-3, 1965-3 
C.B. 685. Thus, based on the facts provided the Anti-Assignment 
Act is not implicated. 

The qualified Forrri 870s you anticipate obtaining may 
constitute the requisite written authorization for crediting 
overpayments to deficiencies --- --------- -------------- Additionally, 
you have advised us that ------------- --------- -------------------- intends to 
provide explicit wrltt~en ----------------- ----- ---- --------- g beilween 
the related taxpayers. 

Since the anticipated expedited re:unds can and will be used 
to offset the deficiencies of related :z:x entities, qaalif~ied 
Form 870s can be used in the contexL of t~he related, but 
distinct, entities currently under examj~r!ati~on. 

Issue 2. ------- --- ---- ------------ ---------- of an" expedited refund to 
------------- --------- ------------------ 

IRM [4.3.5] 6.2 concerning reports to the Joint Committee on 
cases involving unagreed issues provides, in part: 

(1) The Joint Committee will accept a report for review 
with one or more unagreed issues, i,f the following 
conditions are met: 

a. The unagreed issues will require a substantial 
period of time to resolve (six months OIT more), 
and the delay would deprive the taxpayer of a 
timely refund to which the taxpayer is clearly 
entitled, in spite of the resolution of the 
unagreed issues; and 

b. The refunds reported reflect the minimum amount to 
which the taxpayer is entitled, regardless of the 
outcome of the nnaqreed i~ssues. 

* * * 

i3j A supplements-i report will be submitted to the Joint 
Committee when the unagreed issues are iinaily 
Lo e s 0 1 v c d , even it the resolution of such issues does 
not cause an additional rcfun:! '81 crecdtt. 
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You have been advi.sed by Toni Jenkirs that t:he Cnimum refund 
------------- --------- ---------------- can receive aii: this time is computed 
as fol,l.ows: 

Refund Attributable‘to 
Agreed Issues $-------------------  

Potential Adjustment Attributable 
to Unagreed Issiues ------------------ 

Minimum Refund $-------------------  

‘r'ci: are cc~ncerned that Mr. Jenkins' advice appear~s to 
1 Cl I I e ii i j- I_ 1 L 6 I- )<> m,3"'L;al i~]jS Z-L L.-Y i'I>!~, t t!at~ " I" i'd!~;d~ refle-cc 

the mi!>imum amount to which the raxpaper~ is elititled, reqardless 
of the outcome of unaareed issues." Ho:<ever, Mr~. Jenkins advice, 
and the manual provlsi~on, also anticipate a supplemental report 
to the Joint Committee when the unagreed issu--- ----- --------- d and 
result in an addjtional ---------- ---- -------- --------------------- of the 
potential refund to ------------- --------- ---------------- remains in 
dispute, we concur ------ ----- ------ ins advice that the minimum 
refund amount is $-------------------- 

Issue 3. What qualifvinq lanquaqe should be inserted in the Form 
87Os? 

IRM [4.3.5] 3.2.6 addresses obtaining a Form 8.10 when there 
is no net deficiency as follows: 

1. At the taxpayer's option in cases where there is 
no net deficiency, agreement may be signified by 
filing: 

A. A qualified Form 870, Waiver of Restrictions 017. 
Assessment and collection of Deficiency in Tax and 
Acceptance of Overassessment, or equivalent by 
inserting on it 

"This Waiver of restrictions on assessment 
and collection is to take effec'i as a waiver 
of restrictions on the earlier of the date 
that expires 30 days after receipt by the 
,Joint Committee or, Taxation of a request fo,r 
expeditions processi:-!g of any ref~unds due if, 
during the 3C-day p?r-iod, the ,Joint Cormrittee 
on Taxation Staff tices I~IOL objects: il? wri~i!n~ 
to the espediti,ous processing of such refunds 
or Lhe date the Joizi~ Committee 011 Taxation 
cornplet~es ,it.s review of the reports submitted 
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under section 6405 of the Code wj~thout 
objectiori to the proposed refunds or credits 
submitted for revi~ew"; 

Given that the inter-related taxpayers and offsetting 
refunds and deficiencies, the above recommended language to 
include on the qualified Form 870s will have to be revised 
slightly. For example, the following m---- ---- ------- ----- ---- 
------------ ------- --- 0 to be obtained from ------------- ---------- ---------- 
-------- ----------------- 

"This Waiver of restrictions on assessment and 
collection is to take effect as a rraivfr of 
restrictions on the earlier of the date that expires 30 
days after receipt by the Joint Committee on Taxati~on 
of a ---------- ---- ---------------- ---- cessing oft any ------ ds 
due ------------- --------- ---------------- for the years ------- 
and/or ------- if, during the 30-day period, the Joint 
Committee on Taxation Staff does not object in wri~ting 
to the expeditious processing of such refunds or the 
date the Joint Committee on Taxation completes its 
review of the report submitted under section 6405 of 
the Code without objection to the proposed refunds or 
credits submitted for review"; . . 

Similar revisions to the language included on the 870s of the 
other related taxpayers will be necessary. 

Issue 4. Should an unaualified Form 870 be obtained for the net 
deficiencv of $4,565,038? If so, from which entity or 
entities should it be obtained? 

IRM [4.3.5] 3.2.7 addresses obtaining a Form 870 when there 
is a net deficiency as follows: 

1. At the taxpayer's option in net deficiency cases, 
agreement may be signified by filing: 
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Based on the above quoted man,~al di~rective, an unqualified 
Form 870 should be obtained ---- ---- ---- deficiency. -------- a 
deposi~t of approxilxately $-------------------  exists for ------------- 
Corporation, we recommend that the following waivers be obtainf 
from that entity: 

1. 

2. 

3. 

4. 

An unqualified Form 870 in the amount of $------------------ 

A qualifi~ed E'orm 870 jn the amount of $-------------------- 

CONCLUSIONS 

Qualified Form 870s can be used in the context of 
related, but distinct, entities. Additionally, we 
recommend that you obtain the explicit written 
authorization ---- ---- ------------ -----------  the related 
taxpayers ------------- --------- ---------------- has advised you 
it would provide. 

------ ------------ ---------- of any expedited refund to ------------- 
--------- ---------------- is $43,801,377.00. 

The qualifying language set forth in the manual, with 
the modifications discussed above, should be used in 
any qualified Form 870. 

---- --------------- Form 870 should be obtaine-- ------ ------------- 
---------------- for the net defi~ciency of 5------------------- 

This advisory has been reviewed by the National Office and 
their views incorporated herein. If you have any question 
regarding this memorandum or wan!: Tao discuss this issue further, 
please contact Karen EZ. Chandler directly at (202) 634-5403, 
ext. 224. 

Attachments 

    

  

  

  

  
  

  
    


